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1. Decision t o  c a n c e l  s o l i c i t a t i o n  was 
r e a s o n a b l e  where t h e  s p e c i f i c a t i o n s  were 
ambiguous  and  u n d e r  c i r c u m s t a n c e s  p r o v i d e d  
a c o m p e l l i n g  r e a s o n  t o  cance l  t h e  
s o l i c i t a t i o n .  

2. o r a l  r e s o l i c i t a t i o n  a f t e r  c a n c e l l a t i o n  of 
i n v i t a t i o n  f o r  b i d s  is n o t  o b j e c t i o n a b l e  
when record i n d i c a t e s  u s e  o f  s u c h  
p r o c e d u r e s  was j u s t i f i e d  o n  b a s i s  of 
u r g e n c y .  

Hoyer C o n s t r u c t i o n  Company, I n c .  ( H o y e r )  p r o t e s t s  t h e  
award o f  a c o n t r a c t  for r e m o v a l  and  r e p l a c e m e n t  o f  f l o o r  
c o a t i n g  t o  R o d e n b e r g ’ s  Floor C o a t i n g ,  I n c .  ( R o d e n b e r g )  b y  
T i n k e r  A i r  Force Base ( A i r  Force) ,  O k l a h o m a ,  u n d e r  r e q u e s t  
for  p r o p o s a l s  No. F34650-84-R-0115, w h i c h  was o r a l l y  
so l ic i ted  a f t e r  t h e  c a n c e l l a t i o n  o f  i n v i t a t i o n  f o r  b i d s  
( I F B )  No. F34650-84-R-0488. W e  d e n y  t h e  p r o t e s t .  

The I F B  was i s s u e d  o n  S e p t e m b e r  1 0 ,  1 9 8 4 ,  w i t h  a b i d  
o p e n i n g  d a t e  o f  S e p t e m b e r  2 4 ,  1984. The u r g e n c y  o f  t h e  
r e q u i r e m e n t  p e r m i t t e d  o n l y  1 4  d a y s  for b i d  p r e p a r a t i o n .  
Rodenberg  a n d  Hoyer  s u b m i t t e d  b i d s ,  and  Rodenberg  was t h e  
a p p a r e n t  low b i d d e r .  On S e p t e m b e r  25 ,  1 9 8 4 ,  t h e  A i r  Force 
d i s c o v e r e d  t h a t  t h e  s p e c i f i c a t i o n s  were i n c o r r e c t ;  t h a t  
8 8 , 2 0 0 - s q u a r e  f e e t  o f  f l o o r i n g  needed  t o  be removed i n s t e a d  
o f  t h e  4 2 , 0 0 0 - s q u a r e  f e e t  l i s t e d  i n  t h e  s o l i c i t a t i o n .  On 
September 2 6 ,  1984, t h e  A i r  Force c a n c e l e d  t h e  so l i c i t a t ion  
a n d  d e c i d e d  to  n e g o t i a t e  o r a l l y .  

Rodenberg  a n d  Hoyer  were n o t i f i e d  b y  phone  t h a t  t h e  
i n i t i a l  s o l i c i t a t i o n  had b e e n  c a n c e l e d  d u e  to  a c h a n g e  i n  
t h e  s p e c i f i c a t i o n s  and  t h a t  o r a l  o f f e r s  would be a c c e p t e d ,  
d u e  t o  t h e  u r g e n c y  o f  t h e  r e q u i r e m e n t .  Rodenberg  p r o p o s e d  
$127 ,890  compared  to  i t s  o r i g i n a l  b i d  p r i c e  o f  $63 ,000 .  
Hoyer p r o p o s e d  t h e  same p r i c e  i t  o r i g i n a l l y  o f f e r e d .  The 
A i r  Force recorded t h i s  p r i c e  a s  $ 3 6 3 , 3 8 4 ,  u s i n g  t h e  same 
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u n i t  p r i c e  Hoyer o r i g i n a l l y  o f f e r e d ,  $ 4 . 1 2  p e r  square foot, 
and  m u l t i p l y i n g  i t  by  t h e  new q u a n t i t y .  Hoyer c o n t e n d s  t h a t  
i t  mean t  i t s  o r i g i n a l  e x t e n d e d  p r i c e  o f  $173 ,040 .  We f i n d  
i t  u n n e c e s s a r y  t o  r e s o l v e  t h i s  d i s c r e p a n c y  because Hoyer is 
n o t  low u n d e r  e i t h e r  o f f e r .  Award was made to Rodenberg .  

Hoyer e s s e n t i a l l y  c o n t e n d s  t h a t  t h e  A i r  Force a c t e d  
i m p r o p e r l y  i n  c a n c e l i n g  t h e  IFB a n d  r e s o l i c i t i n g  by  o ra l  
n e g o t i a t i o n s ,  Hoyer a d v i s e s  t h a t  i t  made a s i t e  v i s i t  and  
d i s c o v e r e d  t h a t  t h e  42 ,000  s q u a r e  f e e t  w a s  n o t  t h e  t o t a l  
j o b .  F u r t h e r ,  Hoyer s t a t e s  t h a t  t h e  c o n t r a c t  d r a w i n g  showed 
a f i g u r e  i n  excess o f  89 ,000  s q u a r e  f e e t .  T h e r e f o r e ,  Hoyer 
a r g u e s ,  b e c a u s e  i t s  o r i g i n a l  b i d  was based o n  8 9 , 0 0 0  s q u a r e  
f e e t ,  i t s  b i d  was t h e  o n l y  r e s p o n s i v e  b i d  ( s i n c e  Rodenberg  
a l so  had t h e  o p p o r t u n i t y  to  m a k e  t h e  same o b s e r v a t i o n s ) .  

C o n t r a c t i n g  o f f i c e r s  h a v e  broad d i s c r e t i o n  to  de te rmine  
w h e t h e r  a s o l i c i t a t i o n  s h o u l d  b e  c a n c e l e d .  However, b e c a u s e  
o f  t h e  p o t e n t i a l  a d v e r s e  i m p a c t  o n  t h e  c o m p e t i t i v e  b i d d i n g  
s y s t e m  of c a n c e l i n g  a f t e r  b i d  o p e n i n g ,  a c o g e n t  and  compel- 
l i n g  r e a s o n  m u s t  s u p p o r t  t h e  d e c i s i o n  t o  c a n c e l .  The p r o -  
t es te r  h a s  t h e  b u r d e n  of showing  t h a t  t h e  c o n t r a c t i n g  
o f f i c e r  abused t h i s  d i s c r e t i o n ,  s i n c e  w e  l i m i t  o u r  r e v i e w  to  
t h e  a u e s t i o n  of w h e t h e r  t h e  e x e r c i s e  o f  d i s c r e t i o n  was rea-- 
sonadle ,  P a c i f i c  S c i e n t i f i c  Company, G a r d n e r - N e o t e c  
D i v i s i o n ,  8-208193,  J a n .  1 8 ,  1 9 8 3 ,  83-1 C.P.D. 1 61. 

G e n e r a l l y ,  t h e  u s e  of s p e c i f i c a t i o n s  w h i c h  d o  n o t  
a d e q u a t e l y  d e s c r i b e  t h e  g o v e r n m e n t ' s  a c t u a l  n e e d s  p r o v i d e s  a 
c o m p e l l i n g  r e a s o n  for c a n c e l l a t i o n ,  t h e  f a c t  t h a t  a n  i n v i t a -  
t i o n  i s  i n  some way d e f i c i e n t  does n o t ,  of i t s e l f ,  cons t i -  
t u t e  a c o m p e l l i n g  r e a s o n  to  c a n c e l  i f  o t h e r  b i d d e r s  would 
n o t  be p r e j u d i c e d  by a n  award u n d e r  t h e  s o l i c i t a t i o n  and 
award would s e r v e  the g o v e r n m e n t ' s  a c t u a l  n e e d s .  
T u r b i n e  E n g i n e  S e r v i c e s  CorE., B-215281.2, Aug. 2 1 ,  1 9 8 4 ,  

-- See i d . ;  

84-2 C . P . D .  tl 206. 

W e  f i n d  t h a t  t h e  A i r  Force acted r e a s o n a b l y  i n  
c a n c e l i n g  t h e  s o l i c i t a t i o n  and  i n  c o n d u c t i n g  t h e  r e p r o c u r e -  
m e n t  t h r o u g h  o r a l  n e g o t i a t i o n s .  The s p e c i f i c a t i o n s  a t  b e s t  
would h a v e  t o  b e  l a b e l e d  a s  ambiguous  b e c a u s e  t h e  f i g u r e s  
€or t h e  job s i t e  a n d  c o n t r a c t  d r a w i n g  were i n c o n s i s t e n t  w i t h  
t h e  4 2 , 0 0 0 - s q u a r e  f e e t  estimate t h a t  a p p e a r e d  i n  t h e  
s o l i c i t a t i o n .  I t  is a basic  p r i n c i p l e  of f e d e r a l  p r o c u r e -  
ment  law t h a t  s p e c i f i c a t i o n s  m u s t  be s u f f i c i e n t l y  d e f i n i t e  
a n d  f r e e  f rom a m b i g u i t y  so a s  to  p e r m i t  c o m p e t i t i o n  o n  a 
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common b a s i s .  An a m b i g u i t y  ex is t s  i E  s p e c i E i c a t i o n s  are  
s u b j e c t  to  more t h a n  one r e a s o n a b l e  i n t e r p r e t a t i o n .  De l t a  
Data S y s t e m s  C o r p o r a t i o n ,  B-213398,  Apr .  1 7 ,  1 9 8 4 ,  8 4 - 1  
C.P.D.  11 4 3 0 .  T h e  s p e c i f i c a t i o n s  h e r e  were s u b j e c t  to  more 
t h a n  o n e  r e a s o n a b l e  i n t e r p r e t a t i o n  a n d  t h u s  p r o v i d e d  t h e  
c o n t r a c t i n g  o f f i c e r  a c o m p e l l i n g  r e a s o n  t o  c a n c e l .  T h e  f a c t  
t h a t  Hoyer  made a s i t e  v i s i t  a n d  d e t e r m i n e d  t h e  a c t u a l  
r e q u i r e m e n t s  a n d  t h a t  R o d e n b e r g  c o u l d  h a v e  d o n e  so d o e s  n o t  
e l i m i n a t e  t h e  a m b i g u i t y ,  s i n c e  R o d e n b e r g  d i d  n o t  m a k e  s u c h  a 
v i s i t  n o r  o t h e r w i s e  l e a r n  of t h e  d i s c r e p a n c y  i n  t i m e  t o  base 
i t s  b i d  o n  w h a t  t h e  a c t u a l  n e e d  was. T h a t  Hoyer  may h a v e  
s u b m i t t e d  a b i d  b a s e d  o n  t h e  a c t u a l  r e q u i r e m e n t  i n  t h i s  
i n s t a n c e  is  i r r e l e v a n t .  

G i v e n  t h e  u r g e n c y  of t h e  A i r  F o r c e ' s  r e q u i r e m e n t ,  w e  
f i n d  t h a t  t h e  u s e  o f  o r a l  n e g o t i a t i o n s  is n o t  o b j e c t i o n -  
a b l e .  A l l  t h e  proper d e t e r m i n a t i o n s  a n d  f i n d i n g s  r e q u i r e d  
b y  r e g u l a t i o n  f o r  u s e  o f  o r a l  n e g o t i a t i o n  p r o c e d u r e s  are i n  
t h e  r e c o r d ,  see t h e  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n ,  48 
C.F.R. S 1 5 . 4 0 2 ( f )  (1984), a n d  H o y e r  was g i v e n  t h e  o p p o r t u n -  
i t y  to c o m p e t e  o n  t h e  r e s o l i c i t a t i o n .  T h e r e f o r e ,  w e  h a v e  n o  
b a s i s  to  o b j e c t  t o  t h e  A i r  F o r c e ' s  h a n d l i n g  of t h i s  
p r o c u r e m e n t .  

The  p r o t e s t  is d e n i e d .  

of t h e  u n i t e d  s ta tes  




